UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

BARRY J. WALLETT,
Pl aintiff,

VS, : Gvil No. 3:00CV0053 (AVC)
MARI ETTA S. ANDERSON and :
MARI A DELANEY.

Def endant s.

RULI NG ON THE DEFENDANTS MOTI ONS TO DI SM SS AND ALTERNATI VELY
FOR A MORE DEFI NI TE STATEMENT

This is an action for damages brought pursuant to 42 U S. C
88 1983 and 1988 alleging violations of the First and Fourteenth
Amendnents to the United States Constitution. The plaintiff, a
current agent of the Liquor Control D vision of the Connecti cut
Departnent of Consunmer Protection, alleges that, as a conseguence
of his vigorous and inpartial enforcenment of Connecticut’s |iquor
| aws at Foxwoods Resort and Casino, the two defendants, Maria
Del aney, a Foxwoods attorney, and Marietta S. Anderson, his state
enpl oyed supervisor, conspired with one another to renove him
fromhis assignnent at Foxwoods and, in this way, chill himin
the exercise of his right to free speech and deprive himof his
right to equal protection under the | aw

The defendant, Marietta S. Anderson, now noves pursuant to
Federal Rule of G vil Procedure 12(b)(1) to dism ss the conplaint
for lack of subject matter jurisdiction on the ground that, as an
enpl oyee of a federally recognized Indian tribe, she is imune
fromsuit by the doctrine of tribal sovereign immunity. In the

al ternative, Anderson noves pursuant to Federal Rule of G vil



Procedure 12(e) for a nore definite statenent of the allegations
asserted agai nst her.

The defendant, Maria Del aney, al so noves to disnmi ss the
conplaint. She asserts that dismssal is warranted under Federal
Rule of Cvil Procedure 12(b)(6) on the ground that the conpl aint
fails to state a constitutional injury and that, in any event,
she is entitled to qualified immunity.

The issues presented are: (1) whether Anderson, an attorney
enpl oyed by the tribe, is entitled to invoke the defense of
tribal sovereign imunity; (2) whether the conplaint is vague and
anbi guous, requiring the plaintiff to submt a nore definite
statenment of his clains; (3) whether the conplaint alleges a
constitutional injury; and (4) whether Delaney is entitled to
qualified imunity. For the reasons hereinafter set forth, the
court concludes that: (1) Anderson is not entitled to the defense
of tribal sovereign immunity; (2) the conplaint nust be redrafted
to the extent the plaintiff intends to allege a cause of action
under state common law, (3) the conplaint sufficiently alleges a
constitutional injury; and (4) Delaney is not entitled to
qualified imunity. Accordingly, the notions are granted in part
and denied in part.

FACTS
The conpl ai nt and suppl enmental docunents, including

affidavits submtted in connection with the instant notions, set



forth the follow ng factual background. The Mashant ucket
(Western) Pequot Tribe (“the tribe”) is a federally recogni zed
I ndian tribe which owns and operates Foxwoods Resort and Casino
(” Foxwoods”). Foxwoods is a gam ng operation | ocated on the
tribe’ s reservation in Ledyard, Connecticut. A federal
regul ati on authorizes state |liquor control agents to go into the
gamng facilities at Foxwoods to insure conpliance with state
liquor |laws. See Final Mashantucket Pequot Gam ng Procedures, 56
Fed. Reg. 24996 8§ 14(b) (May 31, 1991).

The plaintiff, Barry J. Wallett (“the plaintiff”) is
enpl oyed as an agent of the Liquor Control Division (“LCD) of
t he Connecticut Departnment of Consuner Protection. He has worked
for the LCD since January 25, 1995 and, at all relevant tines
herein, has been assigned to Foxwoods. The defendant, Maria
Del aney, is enployed by the state of Connecticut as the
plaintiff’s supervisor and as the Director of the LCD

The defendant, Marietta S. Anderson (“Anderson”), is an
attorney enployed in the office of |egal counsel for the tribe.
Anderson is responsible for overseeing the inplenentation of
state liquor |aws at Foxwoods. This responsibility includes
acting as tribal representative for the LCD, handling conplaints
regardi ng the conduct of liquor control agents at Foxwoods and
reporting any conplaints to the pertinent supervisors at the LCD

(Anderson Affidavit/Kunesh Affidavit).



On February 8, 1996, the conplaint alleges that Anderson, in
an effort to conceal evidence of liquor |aw violations by the
Foxwoods’ director of food and beverages, attenpted to prevent
the plaintiff from conducting a schedul ed i nspection of the
Foxwoods bi ngo hall and dressing room areas. Anderson allegedly
told the plaintiff that there was a special arrangenent between
Foxwoods and the LCD, where Foxwoods was to be nonitored |ess
strictly than other enterprises that sold al coholic beverages.
Thereafter, the plaintiff alleges that he was involved in further
i nvestigations of the director of food and beverages for
violations of state liquor laws, which led to the director’s
resignation

As a consequence of his investigations, the plaintiff clains
t hat Anderson and Del aney undertook a concerted plan designed to
bring about his renoval from Foxwoods. Specifically, the
plaintiff clains that in 1997, 1998, and 1999, Anderson caused
fal se conplaints regarding himto be submtted to Del aney and
ot her LCD supervisors. These conplaints invariably alleged that
the plaintiff was rude or disrespectful to Foxwoods' enpl oyees
and custoners. As aresult, the plaintiff clainms that he was
subjected to a disciplinary hearing over allegations that would
not have pronpted a disciplinary hearing for any simlarly
situated agent. The defendants’ actions, the conplaint avers,

caused the plaintiff severe enotional distress and intinmated him



in the performance of his official duties, all in violation of
the First and Fourteenth Anendnents to the United States
Consti tution.
STANDARD
A notion to dism ss pursuant to Federal Rule of Cvil
Procedure 12 (b) (1) nust be granted if a plaintiff has failed to

establish subject matter jurisdiction. Golden Hill Paugussett

Tribe of Indians v. Wicker, 839 F. Supp. 130, 136 (D. Conn.

1993). In analyzing a notion to dismss under Rule 12 (b) (1),
the court nmust accept all well pleaded factual allegations as
true and nust draw reasonable inferences in favor of the

plaintiff. Capital Leasing Co. v. E.D.1.C., 999 F.2d 188, 191

(7th Cir. 1993). Were a defendant challenges the district
court’s subject matter jurisdiction, the court may resol ve
di sputed factual i1ssues by reference to evidence outside the

pl eadi ngs, such as affidavits. Antares Aircraft, L.P. v. Federal

Republic of N geria, 948 F.2d 90, 96 (2d Cr. 1991).

Rule 12 (g) of the Federal Rules of G vil Procedure requires
a party filing a notion pursuant to Rule 12 to consolidate with
that notion any other notion, objection or defense then avail abl e

to the party. 1d.; see also Wight & MIler, Federal Practice

and Procedure, 8§ 1388 at 737-38 (2d Ed. 1990). Here, the

defendant has, in the alternative, asserted an objection to the

conplaint on the ground that it is vague and amnbi guous.



A notion for nore definite statenent is appropriately filed
if a conplaint is “so vague or anbi guous that a party cannot
reasonably be required to franme a responsive pleading.” Fed. R
Cv. P. 12(e). Rule 12 (e) is designed to enable a litigant to
answer a conplaint and is targeted at “unintelligibility in a

pl eading, not just a clained |lack of detail.”__Stanton v.

Manuf act urers Hanover Trust Co., 388 F. Supp. 1171, 1174

(S.D.N. Y. 1975).

DI SCUSSI ON

|
Ander son’ s Moti ons

1. Anderson and Tribal I munity

Anderson first noves to dism ss the conplaint pursuant to
Federal Rule of G vil Procedure 12 (b) (1) for lack of federal
subject matter jurisdiction. Specifically, she argues that, as
an enpl oyee of a federally recognized Indian tribe, she is i mune
fromsuit by the doctrine of tribal sovereign inmunity and
consequently, the court does not have subject matter jurisdiction
with respect to the clains asserted against her. The plaintiff
responds that, to the contrary, Connecticut courts have held that
tribal enployees are not entitled to sovereign immunity because

they are not, by thenselves, sovereign entities. In support of

his argunent, the plaintiff directs the court to Drunmv. Brown,

No. CV960079971, 2000 W. 73277 (Conn. Super C., Jan.10, 2000),



in which the Connecticut superior court, in deciding a notion to
dismss a series of tort clains asserted agai nst several
Foxwoods’ enpl oyees, declined to accord tribal sovereign immunity
to them because they had failed to cite any authority hol ding
that tribal enployees are “absolutely i mune” fromsuit. 1d.
at*2.

VWhile this court agrees with the superior court that tribal
enpl oyees are not “absolutely” immune fromsuit, there are
ci rcunst ances where tribal enployees nmay legitimtely assert the
defense. The defense is appropriate where tribal enployees are
“tribal officials acting in their representative capacity and

within the scope of their authority.” Romanella v. Hayward, 933

F. Supp. 163, 167 (D. Conn. 1996), aff’'d 114 F.3d 15 (2d Cr

1997) (quoting Hardin v. Wiite Muntain Apache Tribe, 779 F.2d

476, 478 (9'" Cir. 1985)(enphasis added)). Hence, the defense is
| ost where a tribal official acts beyond the scope of his/her

authority. See e.qg., Tamam Partners, Ltd. v. M ccosukee Tribe

of Indians of Florida, 177 F.3d 1212 (11'" Gir. 1999)(tri ba

officials are “subject to suit under the doctrine of Ex parte
Young when they act beyond their authority.”). It is well
established that tribal officials act beyond their authority when
they work in concert with state actors who, under color of state
| aw, deprive an individual of his/her civil rights. See e.qg.,

Evans v. MKay, 869 F.2d 1341, 1348 and n.9 (9" Cir. 1989).




In this case, the court will assune for purposes of
di scussion only that Anderson, as attorney enpl oyed by Foxwoods

office of legal counsel, is a tribal official. See e.g., Stock

West Corp. v. Taylor, 942 F.2d 655, 664-65 (9'" Gr. 1991),

nodi fied on reh’g, 964 F.2d 912 (9'" Gr. 1992) (en banc) (citing

cases and di scussing issue of when tribal attorney is acting as a
tribal official). The court wll also assune that Anderson’s

al l eged actions were taken in a representative capacity for the
tribe. The court, however, cannot assune that Anderson’s alleged
actions were taken within the scope of her authority. At this
juncture, the allegations of the conplaint nust be accepted as
true. The allegations specifically allege that Anderson “acted
jointly and in concert [with Del aney]” (Conpl. § 6) to violate
the plaintiff’s constitutional rights. |If this allegationis
proven to be true, it is conduct that cannot be within the scope
of Anderson’s authority. See Evans, 869 F.2d at 1348 and n.9
(the scope of a tribal official’s authority cannot include acting
in concert with state actors to violate an individual’s
constitutional rights). Accordingly, Anderson may not invoke
tribal sovereign immunity as a defense and hence, the notion to
di sm ss based on want of subject matter jurisdiction is denied.

2. A More Definite Statenent

Ander son next noves pursuant to Rule 12 (e) of the Federal

Rul es of Civil Procedure for a nore definite statement of the



cl ai rs asserted against her. Specifically, she argues that the
conplaint is vague and anbi guous, in that: (a) it is styled as a
one count conplaint under 42 U . S.C. 8 1983 but asserts multiple
state and federal constitutional violations, including violations
of the plaintiff’s right to free speech, equal protection, and
right to substantive due process; and (b) the conplaint invokes
t he federal supplenental jurisdiction statute, 28 U S.C. § 1367
but does not articulate any state common | aw causes of action
other than to generally allege that the “defendants. . . have
caused him severe enotional distress.” (Conpl. Y 15, 21). In
response, the plaintiff asserts that “Anderson is quite capable
of responding to the conplaint inits present form”

The court agrees with Anderson in part. A notion for nore
definite statenent is appropriately filed and granted if a
conplaint is “so vague or anbi guous that a party cannot
reasonably be required to franme a responsive pleading.” Fed. R
Cv. P. 12(e). Such notions, however, are generally not favored.

Monaco v. Town of Branford, No. 3:97Cv2113 (AHN), 1997 W. 821765

(D. Conn. Dec. 18, 1997). Under Federal Rule of G vil Procedure

10 (b), the plaintiff is required to state in separate counts

cl ai ns founded upon separate transactions or occurrences. |d.
Appl ying these principles, the court concludes first that,

while the conplaint invokes nultiple constitutional provisions

(free speech, equal protection and substantive due process), the



factual basis for each of these alleged violations is the sane.
Accordingly, there would not |ikely be any enhancenent of the
clarity of the conplaint by dividing the clains into separate

counts. See e.q., Ford v. WIlson, No. 93C20342, 1994 W 716309,

*4 (N.D. Ill. Dec. 21, 1994). The court al so concl udes, however,
that the conplaint, while alluding to a cause of action for
enotional distress, sinply does not allege such a claimor any
other state | aw cause of action. Accordingly, the notion for a
nore definite statenent is granted to the extent the plaintiff
intended to assert a cause of action arising under state |aw.

I
Del aney’ s Mbti ons

1. Mbtion To Disniss under Rule 12 (b) (6)

Del aney first argues that the conplaint fails to state a
claimfor which relief can be granted. Specifically, she asserts
that the plaintiff cannot show a constitutional violation because
he sinply wasn’'t injured. 1In Delaney’ s eyes, because the
plaintiff was “afforded” a nanme-clearing hearing, he has no
ground to conplain. The plaintiff responds that, to the
contrary, he was “tornented” by the disciplinary process and, in
this regard, injured within the neaning of constitutional
jurisprudence. The court agrees with the plaintiff.

The gravanmen of the conplaint is that the plaintiff was

puni shed by Del aney in retaliation for his exercise of a

10



constitutionally protected activity. It is the very proceedi ngs
that are alleged to have caused the tornent and injury,
proceedings to which the plaintiff would have rather not been
“afforded.” Wen such proceedings are brought in retaliation for
one’s exercise of First Amendnment rights, they violate the

Constitution. See e.q.,Dougherty v. dark, 993 F.2d 1549 (7"

Cr. 1993); Cain v. Lane, 857 F.2d 1139, 1145 (7'" Gr. 1988).

Accordingly, Delaney’s notion is without nerit.

2. Qualified I munity

Del aney next asserts that she is imune fromsuit by the
doctrine of qualified immunity. Specifically, she clains that,
because a constitutional right does not exist that protects
i ndividuals from “being vindi cated at an enpl oyee di sciplinary
proceeding,” she is entitled to qualified imunity. The
plaintiff responds that the right of a state enployee to be free
fromretaliation on account of the exercise of a First Amendnent
right, is a right that, indeed, was clearly established prior to
t he conduct conpl ai ned of and, accordingly, Delaney is not
entitled to qualified immunity. Certainly, the court nust agree
with the plaintiff. It is beyond cavil that qualified i munity
shields a defendant “fromliability for civil damages insofar as
[ her] conduct does not violate clearly established statutory or
constitutional rights of which a reasonabl e person woul d have

known.” Harlow v. Fitzgerald, 457 U S. 800, 868, 102 S. C. 2727

11



(1982). Here, the court agrees with Del aney that there exists no
clearly established right for a state enpl oyee to be vindicated
at a disciplinary proceeding. If this purported “right” had
anything to do with this case, the court mght be inclined to
recogni ze Delaney with qualified immunity. However, because

this case concerns the right of a state enployee to be free from
retaliation on account of his exercise of a First Amendnent

right, a right clearly established at the time of the conduct

al l eged, see e.qg., Connick v. Meyers, 461 U. S. 138, 103 S. C

1684 (1983), the court denies the notion to dism ss based on
qualified imunity.

3. O her Argunents

Del aney has al so presented an indi spensabl e party argunent
under Federal Rule of Cvil Procedure 19 (b). She argues that,
in the event the court conclude that the conplaint should be
di sm ssed with respect to Anderson, the court should dism ss the
action with respect Del aney for non-joinder of an indispensable
party. Because the court has denied Anderson’s notion to
di sm ss, the court does not reach the nmerits of this argunent.

Further, Del aney has al so noved to dism ss the conplaint to
the extent it alleges state conmmon | aw causes of action for
either intentional or negligent infliction of enotional distress.
Because the court has concluded that, at this juncture, the

conpl aint cannot be read to allege any state | aw cause of action,

12



the notion is deni ed as noot.

CONCLUSI ON

For the foregoing reasons, Anderson’s notion to dism ss and,
alternatively, for a nore definite statenent (docunment no. 18) is
granted only to the extent that the plaintiff shall provide a
nmore definite statenent of any state | aw cause of action. The
nmotion is denied in all other respects. Further, Del aney’s
nmotion to dismss (docunent no. 16) is deni ed.

It is so ordered, this 1t day of Decenber, 2000.

Al fred V. Covello
Chief United States District Judge
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